MurieL Bowser
Mayor

JAN 6 2

The Honorable Phil Mendelson

Chairman, Council of the District of Columbia
John A. Wilson Building

1350 Pennsylvania Avenue, NW

Suite 504

Washington, DC 20004

Dear Chairman Mendelson:

Pursuant to section 102(b)(2) of the Universal Paid Leave Amendment Act of 2016, effective
April 7, 2017 (D.C. Law 21-264: D.C. Official Code § 32-541.02(b)(2)), I am transmitting the
“Rulemaking for Paid Family Leave Benefits Approval Resolution of 2019” and accompanying
proposed final rules on the procedures necessary to administer a paid-leave benefits program for
eligible individuals employed in the District of Columbia. The proposed rules add a new chapter
to the District of Columbia Municipal Regulations (DCMR) which will govern the payment of
paid leave benefits to eligible individuals.

These rules will set forth a regulatory frame work for eligibility of paid-leave benefits,
processing of claims, and payment of benefits. The rulemaking also specifies how eligible
individuals submit a claim, the calculation of the weekly benefit amount, and the duration of
benefits. Finally, these rules detail the process for appealing claim determinations.

The proposed final rules provide a strong regulatory framework upon which the District of
Columbia’s Paid Leave benefits phase can be operationalized. I urge the Council to take prompt
and favorable action on the enclosed resolution.

Sincerely,

Murgel Bowser
Maybr
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Chairman Phil Mendelson
at the request of the Mayor

A PROPOSED RESOLUTION

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To approve final rules to administer a paid-leave benefits program for eligible individuals
employed in the District of Columbia.

RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, that this
resolution may be cited as the “Rulemaking for Paid Family Leave Benefits Approval Resolution
of 20197,

Sec. 2. Pursuant to section 102(b)(2) of the Universal Paid Leave Amendment Act of
2016, effective April 7, 2017 (D.C. Law 21-264; D.C. Official Code § 32-541.02(b)(2)), the
Council of the District of Columbia approves the draft final rules submitted for Council review
by the Department of Employment Services on _ , which would establish the procedures
necessary to administer a paid-leave benefits program for eligible individuals employed in the
District of Columbia.

Sec. 3. The Council adopts the fiscal impact statement of the Chief Financial Officer as
the fiscal impact statement required by section 4a of the General Legislative Procedures Act of
1975, approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. The Secretary of the Council of the District of Columbia shall transmit a copy of
this resolution, upon its adoption, to the Mayor of the District of Columbia.

Sec. 5 This resolution shall take effect immediately.



DEPARTMENT OF EMPLOYMENT SERVICES
NOTICE OF FINAL RULEMAKING
(Paid-Leave Program Benefits)

The Director of the Department of Employment Services (DOES), pursuant to the authority set
forth in the Universal Paid Leave Amendment Act of 2016, effective April 7, 2017 (D.C. Law
21-264; D.C. Official Code § 32-541.01 et seq.) (the “Act”), and Mayor’s Order 2018-36, dated
March 29, 2018, hereby gives notice of the intent to amend Title 7 (Employment Benefits) of the
District of Columbia Municipal Regulations (DCMR) by adding a new Chapter 35 (Paid Leave
Benefits). Pursuant to section 102 of the Act (D.C. Code § 32-541.02), these rules shall be
submitted to the Council in draft for a 45-day period of review, excluding Saturdays, Sundays,
holidays, and days of Council recess.

The final rules will implement a portion of the Act by establishing the procedures necessary to
administer a paid-leave program for eligible individuals employed in the District of Columbia.

The Director initially published a Notice of Proposed Rulemaking in the D.C. Register on April
6, 2018, at 7 DCMR 33, which included regulations to implement the Act as a whole. Based on
comments received, and the statutory timelines, DOES decided to bifurcate the regulations into
two chapters, separating the employer contributions and paid-leave benefits. On July 6, 2018, at
7 DCMR 34, the Director published a Notice of Proposed Rulemaking in the D.C. Register,
which included regulations to establish tax collection procedures. On February 28, 2019, the
final tax regulations were submitted to the D.C. Council and were deemed approved on May 16,
2019. On August 9, 2019, at 7 DCMR 35, the Director published a Notice of Proposed
Rulemaking in the D.C. Register, which included regulations to administer the benefit provisions
of the paid-leave program. Those proposed rules included significant changes from the initial
proposed rules in order to address eligibility for benefits, calculation of benefit amounts, filing
for benefits, erroneous payments, and the repayment of benefits. In response to comments
received following the publication of those proposed benefits rules, this final rulemaking
includes changes in order to clarify provisions for filing for benefits in exigent circumstances,
information needed at claims filing, documents accepted as proof of qualifying parental leave
events, rules for intermittent leave, procedures pertaining to deaths occurring during open claims,
conditions under which DOES will consider repayment waivers, and other minor technical or
conforming changes.

Commenters requested that DOES:

Remove the requirement that individuals be employed by a covered employer when applying for
benefits. After consideration of the comments, DOES decided not to remove this requirement.
The Act (the Universal Paid Leave Amendment Act of 2016) makes numerous references to
“leave” in many different contexts: in the definitions of qualifying “leave” events (sec. 101); in
describing the circumstances under which an individual may file for benefits (“upon the
occurrence of a qualifying ... leave event” (sec. 104(a))); in providing for intermittent “leave”
(sec. 104(f)); in describing the nature of qualifying family leave during which an individual must



“be taking leave” (sec. 106(b)); in requiring individuals to provide notice to their employers
“before taking leave” (sec. 107(a)(1)); and so on. These references indicate that the law was
meant to apply to “leave” taken from employment. The law is silent on whether an individual
must be currently employed to receive PFL benefits. The law does contemplate that someone is
taking time off from work in order to receive benefits, suggesting that there must be a connection
to work in order to receive benefits. For example, the Act requires individuals to “provide
written notice to his or her employer of the need for the use of paid-leave benefits” (sec.
107(a)(1)). The Act clearly contemplates that an individual currently has an employer to whom
such notice must be delivered. Comments received from other commenters support this
interpretation. In addition, the Act states: “‘Eligible individual’ means a person who meets the
requirements of this act and regulations issued pursuant to this act and ... has been a covered
employee during some or all of the 52 calendar weeks immediately preceding the qualifying
event for which paid leave is being taken” (sec. 101; emphasis added). DOES has been delegated
authority to make additional rules and regulations to administer the Act, explicitly including
provisions pertaining to eligible individuals. The definition of “eligible individual” explicitly
requires individuals to “meet the requirements of ... regulations issued pursuant to this act.”
Some commenters have questioned DOES’ authority to interpret the statute in a way that would
permit subsection 3500.1(c)(1)(A), which establishes one of the criteria necessary for an
individual to be eligible for benefits, to remain in the regulations, citing National Geographic
Society v. D.C. Department of Employment Services, 721 A.2d 618 and Ware v. D.C.
Department of Employment Services, 157 A.3d 1275. The quotations offered by the commenters
omit crucial details of the Court of Appeals’ decisions. In those cases, DOES was found to have
misapplied the law by charging the cost of attorney fees of a workers’ compensation claimant to
the employer. The Court found the statute to be “clear and unambiguous in setting forth the
circumstances under which a claimant can be awarded attorney's fees.” In the present matter,
DOES is establishing the rules to administer a statute that does not clearly and unambiguously
preclude a reading that would permit the delegated administrators to enforce subsection
3500.1(c)(1)(A). In acknowledgement of the ambiguities contained in the statute and the need for
substantial further rulemaking, the Council delegated authority to the Mayor to “issue rules to
implement the provisions of this act” (sec. 102(b)(1)), and specifically stated that the definition
of “eligible individual” was contingent on the “requirements of ... regulations issued pursuant to
this act” (sec. 101). DOES has refined the eligibility criteria within a reasonable interpretation of
the Act and has stated those criteria in subsection 3500.1 and throughout Chapter 35. There is
reasonable disagreement among the comments received about the requirement in subsection
3500.1(c)(1)(A). Some have expressed support, and some have expressed disagreement. There is
disagreement even among the Councilmembers who voted for the Act as to the intent of the
Council to allow benefits to be paid to individuals who are not currently employed by a covered
employer. Since a requirement to be currently employed by a covered employer is a reasonable
administrative rule given the program’s intent to replace lost wages when away from work due to
a qualifying event, a requirement to be currently employed by a covered employer falls within
the bounds of reasonable administrative rulemaking that further defines “eligible individual,” as
delegated in the Act.

Revise language prohibiting “earning income from regular and customary work” while receiving
PFL benefits in order to allow individuals to receive benefits and perform regular and customary
work on the same calendar day. DOES maintains that the Act prohibits DOES from accepting



this comment. The Act states: “An eligible individual may submit a claim for payment of his or
her paid-leave benefits for a period during which he or she does not perform his or her regular
and customary work because of the occurrence of a qualifying ... event” (sec. 104(d)). The
minimum period for receiving benefits is one day. The Act states: “‘Intermittent leave’ means
paid leave taken in increments of no less than one day, rather than for one continuous period of
time” (sec. 101(9)). The combination of these statutory provisions means that individuals cannot
perform any “regular and customary work™ on any part of a day they receive PFL benefits. There
is no qualifier of the restriction on earning income from regular and customary work in the Act,
and DOES received no suggestion that the Council intended this provision to apply only to the
work from which an individual may be taking off from at any given time. DOES has further
clarified the definition of “regular and customary work™ in these final reguations in section 3599.

Allow individuals to pre-file for benefits. DOES maintains that the Act prohibits DOES from
accepting this comment. The Act states: “Upon the occurrence of a qualifying family leave
event, qualifying medical leave event, or qualifying parental leave event, an eligible individual
may file a claim for benefits to be paid pursuant to this act” (sec. 104(a)). The Act provides no
basis to allow individuals to submit claims before the occurrence of a qualifying event.

Change the title of section 3501 to read “submitting” instead of “filing.” This has been
addressed.

Allow individuals to receive benefits for leave taken before the applicant submitted a claim to
DOES for paid-leave benefits. DOES maintains that the Act generally does not contemplate
DOES paying for leave taken before an applicant submitted a claim to DOES. The only occasion
in which the Act addresses the time period for which a claimant may seek benefits is in sec.
104(d), which states: “An eligible individual may submit a claim for payment of his or her paid-
leave benefits for a period during which he or she does not perform his or her regular and
customary work.” The present-tense construction of this provision leads to the conclusion that
the Act generally does not contemplate paying retroactive claims for leave taken in the past.
Furthermore, if DOES were to permit claims for benefits for leave taken in the past, DOES
would have to establish a time period within which claims would be permitted. This time period
would by necessity be arbitrary and subject to claimants’ appeals and disputes. To avoid
arbitrary time limits and, in acknowledgement that, in certain limited situations beyond
claimants’ control, filing a claim soon after the occurrence of some qualifying events may be
impossible, DOES has used its administrative discretion to establish procedures to allow
individuals in certain narrow “exigent circumstances” to submit claims for paid-leave benefits
for leave taken in the recent past. These procedures have been provided in subsection 3501.4.

Add a provision to the “exigent circumstances” rules to allow the failure of an individual’s
employer to comply with notice requirements to qualify as an exigent circumstance. This has
been addressed in subsection 3501.4.

Clarify elements required to demonstrate an applicant’s identity by not requiring “proof” of the
elements, but merely the furnishing of the information. This has been addressed in subsection
3501.6.



Clarify that representatives of an individual’s employer may include responsible parties other
than the individual’s supervisor. This has been addressed in subsection 3501.6 to provide that
these parties include those responsible for the terms and conditions of the individual’s
employment, such as human resources officers.

Expand the list of documents suitable for proving the occurrence of a parental leave event. This
has been addressed in subsection 3501.6.

Clarify that an individual who submitted a claim for parental leave benefits in good faith and
whose status as an adoptive or foster parent ended will not be required to repay benefits payable
for dates before the date of the end of the status as an adoptive or foster parent. This has been
addressed in subsection 3501.11.

Establish procedures for addressing the payment of a claim when an eligible individual or the
family member for whom an eligible individual was providing care dies. These procedures have
been addressed in subsections 3501.12, 3514.3, 3515.1, and 3515.9.

Allow an individual meeting the definition of “family member” to qualify as an “authorized
representative.” DOES maintains that individuals submitting and managing claims on behalf of
others must show legal documentation proving the designation as an “authorized representative.”
DOES maintains that the need to prevent fraud and the duty to secure individuals’ personal
information in this case outweighs the desire to allow individuals without legal proof of
authorization to submit and manage claims for others.

Clarify that employers have the opportunity to respond to DOES’ notice of an employee’s PFL
claim, but are not required to do so. DOES agrees that the Act provides no penalties for
employers’ noncompliance with DOES’ request for information from an employer about an
employee’s claim, but has decided to maintain the existing language to ensure that employers
have a sense of obligation to respond to DOES’ request for information. The rationale for this is
that DOES requires information from entities that may know best about the leave status of an
individual in order to accurately process claims, and employers are often in the best situation to
have crucial details about an employee’s claim.

Clarify that DOES will share the approved weekly benefit amount with an individual’s employer
in DOES’ notice to the employer if the individual instructs DOES to disclose this information.
This has been addressed in subsections 3502.7 and 3502.8.

Refer to “reportable” wages instead of “reported” wages. This is a distinction without a
difference. If an employee believes that wages have been misreported, they can submit evidence
to the contrary (such as paystubs, wage records, bank statements, and so on). Once DOES
receives and reviews that evidence as valid, the wages attested by that evidence become
reported, and will be used to determine benefit amounts. DOES has not accepted this comment
because it is unnecessary.



Permit a signed affirmation of a medical or family leave event for events associated with open
claims, instead of medical certifications. This has been addressed in subsection 3506.6 to allow,
in some cases, an affirmation to suffice.

Allow individuals to take intermittent leave days “as needed,” without requesting the days in
advance. DOES maintains that the Act prohibits DOES from accepting this comment. The Act
states: “No later than 10 business days after an eligible individual files a claim for benefits under
this act, the Mayor shall make, and notify an individual of, an initial determination as to ... the
number of weeks for which the eligible individual shall receive benefits and the dates on which
the corresponding payments shall be made” (sec. 106(d); emphasis added). The law then
commits DOES to the determination communicated in that initial determination: “The payment
of such benefits shall be made in the amount and manner set forth in the Mayor's initial
determination” (104(c); emphasis added). Nevertheless, DOES has made use of its
administrative discretion allowing it to amend past determinations when new information
becomes available in order to allow individuals to amend their intermittent leave days within
limits when unforeseen events associated with their approved claim occur. These provisions are
provided in subsection 3506.6.

Include the words “to the extent practicable” when referring to the notice from employee to
employer of the need for leave. This has been addressed in subsection 3509.1.

Clarify that these regulations do not prohibit employers from “retaining, amending or
augmenting” their own leave policies. This has been addressed, in part, in subsection 3513.5 by
adding the word “maintaining,” since augmentation is a type of amendment.

Include as a scenario that may warrant DOES’ cancelling the requirement to repay erroneous
benefits when the recipient was a victim of domestic violence. This has been addressed in
subsection 3515.9.

Define “long-term disability payments.” This has been addressed in section 3599.
In addition, DOES has made further minor technical changes. These are:

Clarify that the physician’s certification includes the physician’s opinion as to the individual’s
extent of ability to work, attend school, or perform other regular daily activities as required by
the definition of “serious health condition,” rather than the specific inability to work, which is
only one of the types of inability that could qualify as incapacity under the definition. This has
been addressed in subsection 3501.7.

Clarify that the days of the calendar week for which an individual seeks payment for intermittent
leave benefits can include the days worked during an open claim if changes were made to the
claim. This has been addressed in subsections 3506.4 and 3506.5.

Ensure consistency in terminology regarding the “leave schedule” as opposed to the “days for
which benefits are payable.” The “leave schedule” refers to intermittent or continuous leave



whereas the “days for which benefits are payable” refers to the specific calendar dates for which
benefits are payable. This has been addressed in subsection 3506.6.

Correct an oversight that excluded stepparents of stepparents as qualifying under the definition
of “a grandparent” within the definition of “family member.” This has been addressed in section
3599.

The Director adopted these rules on , and they shall become effective on the date
of publication of this notice in the D.C. Register.

Title 7 DCMR, EMPLOYMENT BENEFITS, is amended by adding a new Chapter 35,
PAID LEAVE BENEFITS, to read as follows:

CHAPTER 35 PAID LEAVE BENEFITS
3500 ELIGIBILITY FOR PAID LEAVE BENEFITS
3500.1 An individual shall be eligible for paid-leave benefits under this chapter if:

(a) The individual experiences a qualifying event;

(b)  The individual does not perform his or her regular and customary work
because of the occurrence of the qualifying event; and

(¢)  The individual satisfies one or both of the following sets of criteria:

(1) (A) Theindividual is employed by a covered employer at the
time of application;

(B)  The individual has earned income as a covered employee of
a covered employer during at least one (1) of the past five
(5) completed quarters immediately preceding the
qualifying event for which the paid-leave claim is being
submitted; and

(C) The employee’s wages were reportable to DOES under
Chapter 34 (Paid Leave Contributions) by the covered
employer(s); or

(2) (A) The individual is currently a self-employed individual who
is currently opted into and enrolled in the paid-leave
program;

(B) The individual earned and reported to DOES under Chapter
34 (Paid Leave Contributions) self-employment income






